November 17, 2005

Glenn Shankle

Executive Director

Texas Commission on Environmental Quality

MC-109

P.O. Box 13087

Austin, Texas 78711-3087

Dear Mr. Shankle:

We, the undersigned, appreciate the opportunity to comment on issues related to the future rulemaking for 30 Texas Administrative Code ch. 75 (related to Administrative Penalties). The assessment of sufficiently high penalties against violators is one of the best and most effective tools we have as a state to deter lawbreakers, encourage compliance and improve environmental quality.

Unfortunately, according to the State Auditor, the enforcement process by the Commission “does not consistently ensure that violators are held accountable”.  With few violations resulting in fines and with fines often assessed lower than the economic benefit derived by ignoring the law, polluters have incentives to break the law over and over again. Weak enforcement thus encourages pollution, deprives the state of critical revenue and puts law-abiding businesses at a competitive disadvantage.  

So we welcome this opportunity to advise the Commission on the proposed rulemaking. We are very encouraged by many of the recommendations your staff have put forward and believe they are critical steps towards deterring violators.  We support the recommendation that language be added to TCEQ’s penalty policy that makes deterrence an express goal of the enforcement program.
  The addition of such language makes the penalty policy consistent with the mandate of the TCEQ’s authorizing statute.  See TEX WATER CODE, SEC. 7.053(3)(E). We support the recommendation to change the environmental/human health/property matrix such that ‘actual releases’ will face higher penalties than under the current policy.
 This will help reverse the downward trend in penalties assessed by TCEQ in recent years
 and properly increase financial consequences for violators who cause environmental harm. Finally, we strongly support the recommendation to “eliminate the $15,000 threshold for economic benefit enhancement and recover economic benefit on non-compliance up to statutory caps, rather than adjusting the base penalty”.
 This change will bring the policy into line with EPA recommendations, and eliminate the perverse competitive advantage currently enjoyed by violators.
We support the goal of changes that could “shorten timelines and allow a shift of resources to serious violations” making “outcomes more predictable, which enhances deterrence”.
 However, the standardized penalty scheme as proposed will “significantly lower penalties” in 60% to 70% of all cases, which may certainly address industry concerns about predictability by setting ceilings, rather than floors, on penalties, but which will not enhance deterrence. This is particularly troubling in the case of violations known as ‘potential releases’ or ‘programmatic’ violations. Furthermore, some so-called “paperwork” violations, many of which are fundamental to an entire regulatory system largely based on self-reporting, are not the type of violations for which standardized penalties should be used.   
Attached are specific responses to some of the questions posed by the Commission. We look forward to actively participating in this process and thank you for the Commission’s ongoing commitment to improving the enforcement process. 

Sincerely,

Luke Metzger

Advocate, Texas Public Interest Research Group (TexPIRG) 

700 West Avenue

Austin, Texas 78701

Christy Muse 
Director, Hill Country Alliance

3300 Crosswind Drive
Spicewood, TX 78669

Cyrus Reed

Director, Texas Center for Policy Studies

44 East Avenue, Suite 306

Austin, Texas 78701
Robin Schneider

Director, Texas Campaign for the Environment

611 S. Congress #200 

Austin, TX 78704

Mary Kelly

Senior Attorney, Environmental Defense

44 East Avenue, Suite 

Austin, Texas 78701

Thomas ‘Smitty’ Smith

Director, Public Citizen’s Texas office

1002 West Avenue #300
Austin, TX 78701

Juan Parras

Texas Environmental Justice Advocacy Services (TEJAS)

4622 Rusk

Houston, Texas 77023
Gary Hogan 
President, Chapel Creek Neighborhood Association

2117 Rolling Creek Run 

Fort Worth, Texas 76108

Linda Stegenga 

Eco-Awareness Coalition

6541 Hidden Acres Dr.

Cleveland, Texas 77328

Janice Bezanson

Texas Committee on Natural Resources

3532 Bee Caves Road, Suite 110

Austin, TX  78746

Bee Moorhead

Texas Impact

700 West Avenue

Austin, Texas 78701

Response by TexPIRG, Hill Country Alliance, Texas Center for Policy Studies, Texas Campaign for the Environment, Environmental Defense, Public Citizen, Texas Environmental Justice Advocacy Services, Chapel Creek Neighborhood Association, Eco-Awareness Coalition, Texas Committee on Natural Resources, and Texas Impact to TCEQ request for input on future rulemaking for 30 Texas Administrative Code ch. 75

What should the Commission consider when calculating the penalty adjustment for Economic Benefit?
As the Enforcement Process Review Draft Final Report (the Report) suggests, full recovery of the economic benefit of non-compliance (EBN) is the logical and prevailing norm in environmental penalty policies.
  Accordingly, the EPA recommended in its July 2003 TCEQ Enforcement Program Review that TCEQ “collect at least the economic benefit of noncompliance…for the actual time period of the noncompliance” in order to “‘level the playing field’ and make it economically impractical to violate the permit requirements.”

The dual goals of punishment and deterrence provide a basic, compelling justification for requiring full recovery of the economic benefit from polluters.  For the sake of deterrence, TCEQ must penalize polluters for violating the law.  A polluter, in other words, must be made worse off, financially, for its violation.  In order to achieve this, a polluter must first pay the cost to come into compliance with the law, an obligation that every regulated entity has.  The polluter should also have to forfeit the economic benefit it gained from its noncompliance.  Once compliance costs are paid and the full economic benefit is forfeited, the polluter is effectively returned to the same position, financially, as if it had complied with the law from the outset.  At this point, the polluter has neither gained nor lost from its violation.  Penalties for violations therefore must be imposed on a polluter over and above both the compliance cost and the full recovery of its economic benefit.
The TNRCC recognized this principle in its 1994 enforcement policy, where it noted:
To offset the advantages of non-compliance for entities driven primarily by such economic considerations, enforcement penalties must at least exceed the costs saved by a company operating in violation of environmental laws before any real deterrent effect is achieved.  This requires recovering the economic benefits of non-compliance plus a penalty component.

We urge TCEQ to return to this common-sense policy and recover the full economic benefit from polluters.  As the State Auditor’s Office noted in its December 2003 report on TCEQ’s enforcement program, doing so would generate millions of dollars annually for the state.
  

The TCEQ is urged not to adopt the Report’s recommendation that “any cost of compliance” be taken “into account…in the calculation of economic benefit received.”  We strongly agree with the recommendation of the State Auditor’s Office that compliance costs “should not be considered” in determining and recovering a polluter’s economic benefit. (SAO Report No. 04-016, p. 29.)  A polluter’s compliance cost should not be considered because economic benefits are the savings a polluter derives from noncompliance over and above the cost of compliance itself.  Economic benefit is a category of savings separate from compliance costs that commonly includes—among other items—the interest a polluter earned on the investment of capital that should have been spent on pollution controls.  Thus, forcing a polluter to pay its compliance cost does nothing to recover that polluter’s economic benefit.  As explained above—at a bare minimum—when a polluter is caught, in addition to paying its compliance cost, it must also forfeit the entire economic benefit it gained as a result of its noncompliance.  Allowing a polluter to deduct its compliance cost from its economic benefit undermines the goals of punishment and deterrence.  If TCEQ offsets a polluter’s compliance cost against its economic benefit, TCEQ will effectively allow that polluter to keep some portion of its ill-gotten gains.  Allowing a polluter to retain any portion of an economic benefit perpetuates a system wherein regulated entities have an economic incentive to violate the law.  Moreover, such an allowance would be unfair to those who abided by the law and paid compliance costs without being compelled by the state to do so. 

The TCEQ should adopt the recommendation to “recover [the] economic benefit of noncompliance rather than a percentage of base penalty.”  The current practice of recovering a percentage of the base penalty almost always results in a recovery that falls far short of what is necessary to eliminate the incentive for noncompliance.    

The TCEQ should reject the recommendation that the full economic benefit be recovered “only on cases with actual harm or egregious violations.”  To eliminate the incentives for noncompliance, TCEQ must take the economic gain out of any violation of any environmental law.  There is no justification for tying the recovery of economic benefit to the severity of the violation.  TCEQ should firmly establish a penalty regime that creates strong disincentives for noncompliance, regardless of the particular consequences of the noncompliance.  

Along similar lines, the TCEQ should also reject the recommendation that economic benefit be recovered “only when the respondent is determined to be a major facility as defined by the penalty policy.”  There is no justification for linking facility type to the recovery of economic benefit.  In all cases, TCEQ must strive to make the violation of environmental laws a financially unwise decision for regulated entities.               

In order to eliminate any perverse financial incentives to violate environmental laws, TCEQ must adopt the Report’s recommendation that the $15,000 threshold for economic benefit be eliminated.  There is no justification for giving polluters a $15,000 free ride for violating the law.

Likewise, we urge the TCEQ to adopt the recommendation that economic benefit be recovered even if a penalty is mitigated due to inability to pay.  Adoption of this recommendation strengthens the deterrence effect of the penalties while preventing violators from using accounting measures to avoid recovery of economic benefit.
Understandably, regulated industries, which oppose the recovery of economic benefit in general or for their violations, question how economic benefit is calculated. The courts that have reviewed the standard models, however, have upheld them. The Third Circuit ruled: 
Precise economic benefit to a polluter may be difficult to prove. The Senate 

Report accompanying the 1987 amendment that added the economic benefit 

factor to section 309(d) recognized that a reasonable approximation of economic benefit is sufficient to meet plaintiff 's burden for this factor. . . . The 

determination of economic benefit or other factors will not require an elaborate 

or burdensome evidentiary showing. Reasonable approximations of economic 

benefit will suffice. 
 
In the mid-1980s, EPA developed a computer model to assist enforcement officials in making this ‘reasonable approximation’. This ‘BEN model’ quantifies a company's economic savings that result from delaying capital investments in pollution control equipment and avoiding related operations and maintenance expenses. The model seeks to use standard financial cash flow and net present value analysis techniques, based on generally accepted financial principles. The model attempts to calculate the costs of complying on-time and of complying late, adjusted for inflation and tax deductibility. In 1999, EPA conducted a public review of the model and improved BEN’s precision and user-friendliness.
Members of the regulated community have commented that TCEQ has neither the expertise nor the tools to properly evaluate economic benefit beyond the current EPA BEN model “avoided cost” calculation. For years, TCEQ staff have calculated and collected portions of the economic benefit of non-compliance (EBN). In the interests of consistency with EPA and other states, TCEQ may want to consider adopting the EPA’s BEN model to calculate EBN, which as has been mentioned, has long been used and has stood up to court challenge. 

EPA has recently worked to more fully calculate EBN by including calculations of any competitive advantage gained by a violator through increased market share or sale of products containing banned materials. These calculations, though, are separate from the BEN model and are still in development. In the future, TCEQ could choose to adopt EPA policy regarding calculations of competitive advantage. 

Members of the regulated community have commented that full recovery of economic benefit presumes that company intentionally disobeys the law. EBN does not presume that a company intentionally disobeys the law. As the adage goes, ignorance of the law is no excuse. Once compliance costs are paid and the full economic benefit is forfeited, the polluter is effectively returned to the same position, financially, as if it had complied with the law from the outset. At this point, the polluter has neither gained nor lost from its violation.  Penalties for violations can then be imposed on a polluter over and above both the compliance cost and the full recovery of its economic benefit. It is this punitive portion of the penalty which can then reflect any concerns about intent.

What should the Commission consider when calculating the penalty for a Small Business or Small Local Government?

The Report recommends a 15% penalty reduction for small businesses and small local governments. (p. 92.)  For purposes of the reduction, small businesses are defined as those which are “independently owned and operated,” generate annual revenues of less than $1 million, and have less than 100 total employees.  Small local governments are defined as those counties with less than 50,000 residents or those cities with less than 10,000 residents.  TCEQ already makes a substantial effort to ease the burden on small businesses and small local governments.  An across-the-board discount to small businesses and small local governments is unwarranted. TCEQ should, however, have flexibility in reducing penalties when small governments or small businesses are making a substantial investment in their operations to address compliance issues and the full penalty would impact their ability to make those investments. 

What should the Commission consider in using standard penalties for violations that the current penalty policy classifies as “potential” or “programmatic”?

We support TCEQ’s efforts to impose a regime of standardized minimum

penalties, provided those penalties are set at levels high enough to deter violations and that they function as a floor, and not a ceiling. In particular, we support the change to environmental/ human health / property matrix such that ‘actual releases’ will face higher penalties than under the current policy. Unfortunately, the recommended standard penalties for ‘common violations’, including potential releases and programmatic violations, appear to be a step in the wrong direction. 
· Despite concerns expressed by the State Auditor’s Office, the EPA, and many others that TCEQ penalties are currently too low to be effective, the Report now recommends a schedule of penalties that may, in the Report’s own assessment, “may significantly lower penalties” in 60% to 70% of all cases.  (p. 100.)  

· Some of the insufficient penalties established in the “Standard Penalty Table” address what the Report refers to as “paper violations.”  However, some violations warrant severe penalties and should not be considered trivial because they are “paper violations.” For example, the Penalty Table establishes a penalty of 10% of the statutory limit for entities with regulated air emissions if they fail “to submit Title V certification or emissions event notice.”  (p. 115.)  For a major facility, that would be a penalty of $1,000.  Similarly, the failure to submit a discharge monitoring report (DMR) would trigger a penalty of 10% of the statutory limit.  Here again, a major facility would be subject to a fine of just $1,000 for failure to maintain records that are absolutely vital to the integrity of the regulatory scheme. These are examples of violations for which standardized penalties should not be used.
· We oppose the staff recommendation to eliminate the policy of factoring the standard penalty against a unit of time. According to the recommendation, common violations could be considered “discrete events,” and the penalties would be assessed only once. Taking this approach would severely undermine the integrity and credibility of the regulatory program, as the agency depends on entities to obtain their permit and enter the system.  These penalties are so low that a major facility may choose to disregard these requirements and treat the penalty a basic cost of doing business. Consider, by way of comparison, California’s Clean Water Enforcement Act, where failure to submit a DMR results in a $3000 fine for every month out of compliance. Not only is the base fine three times that proposed in the staff report, but ongoing non-compliance is properly treated more severely than that of just a one-time violation. 
� TCEQ Enforcement Process Review Draft Final Report, pg. 95-97. Aug. 20, 2004.


� Ibid. pg. 100


� Alliance for a Clean Texas. Environmental Enforcement in Texas: A review of trends and issues. February 2003 


� TCEQ Enforcement Process Review Draft Final Report, pg. 89. Aug. 20, 2004.





� Ibid. pg. 2.


� As presented in Penalty Policy Issue 2 Attachment A, the penalty policies of New York, New Jersey, California and Florida provide for the full recovery of economic benefits.  Moreover, the penalty policies in states surveyed by TexPIRG, including Oklahoma, Illinois, and Tennessee, require full recovery of economic benefit.  See ODEQ Administrative Procedures Manual, Enforcement Section, p. 6, revised 12/26/01; 415 ILL. COMP. STAT. 5/42 (Civil Penalties at § 42(h)(5)(7), 2003; Letter of February 20, 2004 from Tennessee Dept. of Envir. and Conservation to TexPIRG.     





� Environmental Protection Agency, Compliance Assurance and Enforcement Division, Water Enforcement Branch. TCEQ Enforcement Program Review, July 8 – 11, 2003, and July 24, 2003 Final Report. Dec. 11, 2003.  





� TCEQ 1994 Enforcement Policy at 3. 


� SAO Report No. 04-016, p. 29.  The SAO reviewed 80 enforcement cases from FY 2001 to FY 2003, and found that polluters derived an economic benefit from noncompliance of $8.6 million, but were assessed total penalties of only $1.7 million.  The difference in these cases alone was nearly $7 million.  These funds should be recovered by TCEQ and used to fund its financially strapped enforcement program, not retained by polluters as a benefit from their illegal activity. 


� Public Interest Research Group of New Jersey, Inc. v. Powell Duffryn Terminals, Inc. 913 F. 2d 64 (3d Cir. 1990), cert. Denied, 498 U.S. 1109 (1991). The Fifth Circuit also holds that reasonable approximations of economic benefit will suffice, stating: “Finally, and most importantly, we note that a court need only make a “reasonable approximation” of economic benefit when calculating a penalty under the CWA.” Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F. 3d 546, 576 (5th Cir. 1996), cert. Denied, 519 U.S. 811 (1996), citing a survey of twenty-seven states found that over 50% of the respondents currently use the BEN model. Other states, including Texas, use their own matrices to calculate EBN. Powell Duffryn at 80.





