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I.  Background

During the 2001 legislative session, House Natural Resource Chairman David Counts introduced a bill intended to consolidate two separate fees paid by wastewater dischargers to the Texas Natural Resource Conservation Commission, as well as giving increased flexibility to the TNRCC to spend the monies for water quality programs. The bill was incorporated into the TNRCC Sunset Legislation – HB 2912 – and became law when Governor Perry signed the legislation. Currently, TNRCC is developing proposals and rules on how to consolidate the two separate fees: the Water Quality Assessment Fee and the Waste Treatment Inspection Fee.

The legislation creates a “Water Quality Fee” which consists of a fee imposed on each “wastewater discharge permit holder for each wastewater discharge permit” and “each user of water in proportion to the user’s water right” so long as that water right is not directly related to the wastewater discharge facility which is already assessed a fee. The resulting funds generated can be used for a variety of purposes, including inspections, enforcement of either the national pollutant discharge elimination system (NPDES) program, water quality management programs or “any other water resource management programs reasonably related to the activities of the persons required to pay a fee under the section.” 

The legislation also exempts irrigation water rights from having to pay a fee – as had previously been the case – and creates a cap of $75,000 for the water quality fee. 

Currently, wastewater discharge permit holders are required to pay two separate fees. First of all, as required by 26.0291 of the Texas Water Code, permit holders pay an annual waste treatment inspection fee, which has an upper limit of $25,000, except for aquaculture facilities, whose annual fee maximum is set at $5,000. Rules adopted by the agency create a fairly complex waste treatment inspection fee based upon flow, toxic pollution potential, traditional pollutants, and heat load, among other factors. However, because the fee is based upon a point system which limits the total  number of points which can be assessed, and because of the $25,000 cap, the highest discharge flows often pay a comparatively low fee on a per-volume basis (see table). In FY 2001, the agency raised $12.9 million from this fee to inspect wastewater treatment facilities and enforce regulations related to the discharge permit and other requirements. 

Table 1. What Municipal and Industrial Wastewater Discharge Permit Holders Paid  in Average Rate per 1,000 Gallons under Waste Treatment Inspection Fee, FY 2000

	Discharge Rate (Million Gallons per Day)
	Number of Accounts
	Millions of Gallons Discharged per day
	Amount Paid for Discharge Volume
	Average Rate per 1,000 Gallons per day
	Amount Paid for All Parameters 

	Greater than 6 MGD
	130
	4,788
	$1,033,520
	$0.22 
	$2,768,706

	Greater than 4 MGD
	59
	300
	$300,339
	$0.99 
	$816,606

	Greater than 2 MGD
	131
	389
	$417,213
	$1.07


	$1,396,716

	Greater than 250,000 gallons per day
	719
	579
	$1,025,932
	$1.77
	$2,666,205

	Less than 250,000 gallons per day
	2,665
	116
	$1,119,590
	$9.62
	$3,694,460

	All Accounts
	3,704
	6,173
	$3,896,593
	$0.63
	$11,342,694


Source: TNRCC, Waste Treatment Inspection Fee Database, FY 2000.

Secondly, as per  Texas Water Code 26.0135, both wastewater discharge permit holders and water rights holders – with the exception of irrigation water right holders – are required to pay an annual water quality assessment fee. The money is used to fund the Clean Rivers Program to help the agency and river authorities conduct monitoring and periodic assessments of water quality in their watersheds. Under the rules adopted by the agency, the wastewater discharge fee is based principally upon flow and traditional pollutants (oxygen demand, total suspended solids, and ammonia). A maximum ($40,000) and minimum ($300) fee were also established. Non-irrigation water rights holders were also assessed a fee under the rule based upon the amount of water authorized in their water rights
. 

In FY 2001, the agency raised $5.1 million from the fee, much of which flows back to the river authorities in the forms of grants to conduct their monitoring and assessment of water quality in their river basins. 

Thus, between the two fees, large wastewater discharge holders could pay up to $65,000 per year between the waste treatment inspection fee (maximum of $25,000) and the water quality assessment fee (maximum of $40,000).

II. The Proposal

In January 2001, TNRCC presented a proposed consolidated waste water fee proposal to a variety of stakeholders. The proposed “Water Quality Fee” takes some aspects of the current waste treatment inspection fee and combines them with other aspects of the water quality assessment – or clean rivers – fee. First of all, as per the statute,  the proposal raises the maximum fee from $65,000 -- $40,000 for the water quality assessment fee and $25,000 for the waste treatment inspection fee -- to $75,000. (Except the 15 aquaculture facilities with wastewater discharge permits in the state will continue to benefit from a maximum fee of $5,000 per year, as per Texas Water Code --26.0292).  

Secondly, the proposed water quality fee creates a new minimum of $1,000 for active permits and $500 for inactive permits, which is an increase from the previous fee minimums. Perhaps most importantly, the new proposal bases the fee mainly on four factors: contaminated flow, uncontaminated flow, traditional pollutants and toxicity potential for industrial facilities. Because the flows are based simply on the millions of gallons per day multiplied by a dollar figure, the proposed fee does result in a higher fee the higher the flow, unlike the current waste treatment inspection fee. A comparison of the proposed water quality fee and the two current fees is presented on the following page. 

Table 2. Comparison of Waste Treatment Inspection Fee, Water Quality Assessment Fee and Proposed Combined Water Quality Fee

	Category
	Waste Treatment Inspection Fee
	Water Quality Assessment Fee
	Combined Water Quality Fee, Proposed

	Maximum Fee
	$25,000
	$40,000
	$75,000

	Maximum Fee for Aquaculture Facility
	$5,000
	Not Assessed
	$5,000

	Minimum Fee for Active Permit
	$350
	$300
	$1,000

	Inactive Permit
	Assessed at 50%, with $150 minimum
	$150
	Assessed at 50%, with $500 minimum

	Contaminated Flow
	Point System with maximum points assessed for 6 MGD and above
	$375 per million gallons per day
	$700 per million gallons per day

	Uncontaminated Flow
	Point system with maximum points assessed for 500 MDG and above
	$1.75 per million gallons per day
	$13.00 per million gallons per day

	Pollutant (oxygen demand, ammonia and total suspended solids) per pound per day
	Point system with maximum charge for 3000 lb./day
	$3.00 per pound
	$15.00 per pound

	Industrial Toxicity
	Point system based upon toxicity type
	None assessed
	Dollar value based upon toxicity type

	Domestic Toxicity
	Point system based upon permit requirements
	None assessed
	None assessed

	Retention Permits
	Point system
	$200 
	50% of value

	Stormwater Permits
	Assessed 12 points, which in 2001 was $1500
	Not assessed
	$500 

	“Major” Permit
	Assessed 10 extra points which in 2001 was $1250
	
	$2000


Source: TNRCC, “Calculation of Proposed Consolidated Water Fee,” Texas Administrative Code, Title 30, Rule 220.21 and Texas Administrative Code, Title 30, Rule 305.503. 

III. Analysis of the Proposed Water Quality Fee

Because the proposal is designed to be – nearly—revenue neutral, the proposed consolidated fee only raises between 2 and 3% more than the combination of the previous fees. In terms of the type of permit, there has been little change in what percentage of the total different types of dischargers pay. Thus, under both the current system and the proposal, industrial permits pay about 35% of the total, while public domestic facilities see a slight increase, and private domestic facilities – generally smaller treatment plants – see a slight decrease. Overall, no sector sees a significant increase or decrease (see table)

Table 3. Summary of Proposed Wastewater Combined Fee by Type of Discharge Permit

	Type of Permit or Sector
	Number of Permits
	Current Structure
	Percent of Total
	Proposed Structure
	Percent of Total

	Industrial
	824
	$6,277,249
	35.02%
	6,357,486
	34.16%

	Agriculture
	553
	$535,740
	2.99%
	$547,000
	2.99%

	Private Domestic
	731
	$1,268,377
	7.08%
	$1,003,618
	5.48%

	Public Domestic
	1,619
	$9,842,279
	54.91%
	$10,502,405
	57.33%

	Sludge
	7
	$1,750
	0.01%
	$8,500
	0.05%

	Total
	3,734
	$17,925,395
	100%
	$18,319.010
	100%


Source: Data provided by TNRCC, January 28, 2002. 

The proposal does, however, significantly affect what individual dischargers pay. It appears to increase fees on the largest industrial and municipal wastewater dischargers, as well as on the very smallest industrial, agricultural and municipal dischargers, principally because the minimum payments have risen from $650 to $1,000 for active permits and from $300 to $500 for inactive permits. Obviously, the cap of $75,000 raises fees on the largest dischargers, but also puts a limit on that increase. The minimum fees do significantly raise fees on some of the smallest dischargers (see table). 

The facilities that actually witness the largest increases are moderate to large dischargers which do not reach the maximum, while the facilities which see the biggest decreases are not the smallest facilities, but those which previously paid between $1,000 and $5,000 for the two fees – averaging  $2,219 per account—and would now pay about 40% less, or an average of $1354 per account. Overall, the system appears to be slightly more equitable with the more toxic, polluted and largest dischargers paying more to the agency. 

Table 3. Comparison of What Wastewater Discharge Permit Holders Pay Under Current Structure and What They Would Pay Under Proposed Consolidated Water Quality Fee

	Category Grouped by Payment Under Current Structures
	Number of Facilities
	Total Payment under Current Structure
	Total Payment Under Proposal Structure
	Percentage Change

	At $65,000 Maximum 
	27
	1,755,000
	2,025,000
	15%

	$45,000-$65,000
	25
	1,293,424.15
	1,854,720
	43%

	$30,000-$45,000
	68
	2,542,865.24
	3,776,951.25
	49%

	$15,000-$30,000
	145
	2,980,801.21
	3,430,776.11
	15%

	$5,000-$15,000
	457
	4,071,319.33
	3,681,230.55
	-10%

	$1,000-$5,000
	1,949
	4,324,559.77
	2,639,032.43
	-39%

	Under $1,0000
	1,063
	848,750.21
	987,218.15
	16%

	Totals
	3,734
	17,816,719.91
	18,394,928.5
	3%


Source: WWI Database and WQA Database provided by TNRCC, January 2002. 

Note: Some numbers adjusted after consultation with TNRCC staff do to errors in database.

Under the proposed consolidated fee, 60 facilities would pay the maximum fee of $75,000, 33 would pay between $50,000 and $75,000, and 2,278 facilities would pay somewhere between the minimum fee of $500  for an inactive permit and $1000, the minimum fee for an active permit (see table).

Table 4. Number of permit holders by category of payment under proposed consolidated water quality fee

	Category
	Number of Permits in Category
	Total Payments under Proposal 
	% of Total Payment

	At $75,000 maximum
	60
	$4,500,000
	25%

	Between $50,000 and $75,000
	33
	$1,999,126.50
	11%

	Between $25,000 and $50,000
	79
	$2,803,774.85
	15%

	Between $10,000 and $25,000
	232
	$3,625,307.89
	20%

	Between $1,000 and $10,000
	1,052
	$3,276,417.20
	18%

	Between $500 Minimum for Inactive Permits and $1,000 Minimum for Active Permits
	2,278
	$2,190,302.16
	12%

	Total
	3,734
	$18,394,928.50
	100%


Source: WWI Database and WQA Database provided by TNRCC, January 2002.

Note: Some numbers adjusted after consultation with TNRCC staff do to errors in database.
IV. Suggestions for Improvement

During a stakeholder meeting to discuss the proposed water quality fee, several worthy ideas were presented to TNRCC staff. We believe four of these ideas have merit. 

First of all, we believe the minimum fees are too high, placing an undue burden on the state’s smallest permit holders. Instead, we would propose a minimum of $750 for active permits and a minimum of $375 for inactive permits. Based upon current permit discharge parameters, such a drop would lead to a $528,811.73 loss in the proposed fee. However, a slight adjustment—including those suggested below -- could make up the difference.

Secondly, we believe that private and public domestic wastewater permits should pay a surcharge if their discharges have the potential to be toxic. For example, those permit holders who are required to conduct biomonitoring could be assessed an extra fee of $250, while those that are both required to conduct biomonitoring and have numerical toxic limits on their permits, could be assessed an extra charge of $500. It seems fair that if industrial permits are assessed a fee for toxicity so to should domestic dischargers. Based upon the 2001 permit parameters of the 3,734 permit holders, this change would cause 59 public permit holders and 5 permit holders to be assessed the $500 extra fee, and 348 public and 23 private domestic permit holders to be assessed the $250 extra fee. In total, the change would result in $115,000 extra collected. 

Furthermore, under Texas Water Code 26.0291, TNRCC has the authority to base the fee upon the designated use and ranking classifications of waters affected by waste dischargers. TNRCC has never utilized this factor in assessing fees, but we believe it is in their interests to do so. For example,  wastewater discharge permit holders which discharge into a waterbody which is on the most recent EPA-approved 303(D) list of impaired waterbodies could be assessed a surcharge of $250. 

Finally, and perhaps most importantly, we support the idea discussed in the stakeholder meeting of exploring the possibility of basing both the flow charge and the traditional pollutant charge on the actual annual average wastewater discharge flows, rather than on the “theoretical” permit levels. In this way, discharge permit holders would be assessed directly on the pollution they release to the environment on a yearly basis, rather than on their permit levels. To make this change, TNRCC might have to adjust the flow and pollution factors upward, since it is likely that total average flows will be significantly below permit levels. For inactive permits, the permit levels could be used to assess the fees. 

	Summary of Suggested Changes to Proposed Water Quality Fee

· Increase Equity by Decreasing Minimum Fees. Drop the Minimum for active permits from $1,000 to $750 and the minimum for inactive permits from $500 to $375. 

· Reinstate a toxicity fee for municipal dischargers. Add  a $500 surcharge for public and private wastewater permit holders with numerical toxic limits and a $250 surcharge for the private and public wastewater discharge permit holders which have permits requiring biomonitoring testing.  

· Add a $250 surcharge for any permit which discharges into a stream, reservoir or bay which on the state’s latest 303D list of impaired waterbodies. 

· Base the flow and traditional pollutant fees on the actual average yearly discharge data, rather than on permit levels.
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� Currently, the fee for each non-irrigation water right authorizing diversion of more than 250 acre-feet per year for consumptive use shall be $0.22 per acre-foot up to 20,000 acres-feet and $0.08 thereafter. Much lower fees are assessed for non-consumptive use. According to TNRCC,  they are not planning to change these levels. Texas Administrative Code, Title 30 Rule 220.21.





